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Consider Locke’s argument in his Second Treatise of Government that individuals 

would be permitted to punish in the state of nature; that is, to punish those who violate 

their own rights or the rights of another member of the society.1 Locke conceives the 

effect (as distinct from the justification) of punishment strictly as a deterrent.  It does 

not provide compensation to those who have suffered harm from the violation of their 

rights – for example, those who may have been robbed or raped.  Nor does Locke 

discuss such compensation elsewhere in the Treatise.  He emphasizes the role of the 

magistrate in passing punishment, not in granting compensation; he does not envisage 

the role of the policeman or the bureaucrat in preventing crime (the French had not 

yet invented the modern meaning of the term police, of course, nor had such an 

institution been established in Europe).  The state of nature device, indeed, directs 

attention to the ways in which the state simply takes over rights and powers from 

individuals in order to exercise them more effectively, rather than to any powers 

which the state might have independently.  For Locke, the law establishes justice by 

retrospective punishment of violations thereof.  Efforts which the state might make to 

prevent crime or compensate for losses – apart from the deterrent effect of the 

existence of punishment as an institution – are not discussed.2  

As a view of the criminal law, let alone the civil law, however, this absence of 

attention to restitution, rectification, and compensation, cannot be maintained.  Recent 

libertarian philosophy has therefore attempted to develop a broadly Lockean 

framework of rights in a particular direction, suggesting that any compensation owed 

to individuals for harm caused them by other individuals is owed by those others – not 

                                                                 
1 John Locke, Second Treatise of Government [1690] edited by C.B. Macpherson (Hackett, 1980), 
Chapter III, secs. 16-20, pp.14-16.  
2 This lack of emphasis on compensation is striking, and tells against the attempt to impute a proto-
capitalist animus to Locke’s theory by C.B. Macpherson, The Political Theory of Possessive 
Individualism (Oxford, 1962), Part IV; see discussion in James Tully, An Approach to Political 
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by society as a whole nor by the state as society’s agent.  Hillel Steiner for example 

conjoins two claims in his paper, ‘Choice and Circumstance’3:     

 

(i) justice requires that society compensate individuals for the effects of genetic 

and other natural disadvantage (‘brute bad luck’) and for nothing else.   

(ii) justice requires that an individual, A, who harms another individual, B (by 

violating her rights), compensate her for that harm.  

 

The conjunction of these claims implies that the state (representing society) 

owes individuals no compensation for the harms which other individuals may do 

them.  Steiner illustrates this point in rebutting the following passage in an essay by 

John Roemer:   

  

Being hit by a truck which runs a red light while you are in the pedestrian 

crossing is brute bad luck. Being hit by a truck while you are jay walking is 

not: for in that case, you took a calculated gamble and lost…4  

 

Steiner argues that Roemer is wrong to count ‘being hit by a truck while jaywalking’ 

as a case of ‘brute bad luck’, since on his own claim i, it is not the result of natural 

disadvantage.  It is rather a case of claim ii, in which if compensation is owed by 

anyone, it is owed by the truck driver.  (The jaywalking example complicates this 

point, but imagine a case in which the truck driver negligently hits a pedestrian 

obeying the rules of the road.)  

                                                                                                                                                                                          
Theory: Locke in Contexts (Cambridge, 1993).   Locke’s concern is with criminal law rather than with 
civil law, even though his conception of crime includes crimes against property.  
3 Hillel Steiner, ‘Choice and Circumstance’, Ratio 10, 3 (1997) 296-312; rpt. in Andrew Mason (ed.) 
Ideals of Equality (Blackwell, 1998), pp.95-112.    
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Steiner’s phrase ‘compensation for harm’ implies what Margaret Jane Radin 

has called a commensurable conception of compensation, in which the harm done can 

be assigned a measurable monetary value.  With commensurable compensation, 

victims can in principle be made no worse off than they were before the violation took 

place.  But the feasibility and even the meaning of such an aim can in the case of 

many kinds of harm be doubted.  It is not clear that the loss of an arm or of one’s 

eyesight has a commensurable monetary value, even though the law proceeds (often 

ambiguously and hesitatingly) to assign one.  Though most people would accept 

monetary damages having lost an arm or an eye, this does not show that they are 

indifferent between the money and the arm or the eye.  It does not show that they 

would not have preferred the status quo ante had they been given the choice to sustain 

it.  

Radin’s own solution to what she views as the incommensurability between 

many forms of harm – including personal injury, pain and suffering – and monetary 

damages, is to view (monetary) compensation in these cases ‘not as a commensurable 

quid pro quo for harm, but rather as a form of redress: affirming public respect for the 

existence of rights and public recognition of the transgressor’s fault with regard to 

disrespecting rights’.5  This remains an appropriate goal for compensation from an 

individual transgressor to her victim in Steiner’s scheme.  But while the independent 

‘harm’ constituted by the disrespect of the victim’s rights may be compensated this 

way, the physical and emotional harm caused by that disrespect may not (if 

incommensurable with money) be.   

Consider for example the harm done to a child (later an adult) by deprivation 

of adequate education.  Steiner argues in his paper that should I, as a parent, be 

                                                                                                                                                                                          
4 John Roemer, ‘Equality of Opportunity’, Boston Review 20 (1995) 3-16, p.3.  
5 Margaret Jane Radin, Contested Commodities ( Harvard, 1996), p.185.  
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negligent in providing my child with education, the child has a claim against me when 

she matures, rather than against the state (since it is I and only I, on his claim ii, who 

have harmed her).  But what price to pay for a lost education? It is impossible fully to 

compensate someone for the manifold disadvantages she will suffer from such 

deprivation. Compensation may acknowledge the wrong that was done to her in 

violating her rights, but it is difficult to imagine that it could put her in a position in 

which she would be indifferent between having had the education and having the 

money.    

Even within a libertarian perspective, individuals would have reason to be 

concerned by this result.  For it suggests that the state will leave them vulnerable to 

violations of their rights which will cause them uncompensated harm.  There are 

however resources within a broadly Lockean perspective to address this problem. 

Locke himself, as noted above, was concerned primarily with the judging and 

punishing functions of the state. He considered the move from the state of nature to 

civil society to be motivated primarily by concern with the inconvenience of 

individual punishment and of individuals having to be judges in their own case. But 

the establishment of a modern state, with powers of police and regulation, makes 

possible not only more efficient and fair judging, but also more effective prevention 

of crime and civil harm.   

If we imagine (on good Lockean and even Hobbesian grounds) that people are 

concerned with the secure enjoyment of their rights, we can see that using the state 

simply to  collectivise the right to punish will not be enough. The threat of 

punishment has never succeeded in abolishing violation; even the state’s institution of 

punishment, with standing police forces and prisons, has never succeeded in this. The 

individual right to punish may (ex hypothesi) be the only kind of enforcement and 
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protection right available in the state of nature, and available there only (since there is 

no collective authority) to individuals.  But once a state has been established, a new 

kind of enforcement and protection right becomes possible, one which rests on the 

same basic interests as the punishment right in the state of nature, but which cannot be 

used by individuals themselves. Instead this new right – the right of seeking to 

prevent (actionable) harms – translates into a duty by the state so to act.   

 In other words, by the very agency which they command, states acquire a duty 

to individuals (the duty which is the only one corresponding to the right which 

individuals now – in the new circumstances of the existence of the state – acquire), to 

be forward-looking in the prevention of harm to individuals. The libertarian model of 

a simple transference of rights from individuals in the state of nature to the state, 

ignores the fact that the creation of an effective agency of state authority itself 

engenders new rights and duties based on the very same grounds as the original rights.  

States are expected to take measures to prevent ecological damage, for example, 

rather than simply standing back ready to punish such damage should individuals 

cause it.  In short, states have preventative duties (which will in large part be 

regulatory, to regulate the behaviour of individuals and institutions to one another) as 

well as purely punitive ones.  

If such Lockean argument is not persuasive, and one prefers a more general 

constitutional or utilitarian framework, the same conclusion can be reached from a 

consideration of the nature of security as a value. It is not often remembered that 

‘security’ appears as a distinct right in both the French Declaration of Rights of Man 

and Citizen (1789) and the United Nations Universal Declaration of Human Rights 

(1948): in 1789 the ‘natural and inalienable rights of man’ were declared to be 
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‘liberty, property, security, and resistance to oppression’6; in 1948, a rather less 

economical laundry list of rights, Article III declares that ‘[e]veryone has the right to 

life, liberty and the security of person’.7 Yet security has received only incidental 

attention in political philosophy compared to the intensive discussion afforded to 

liberty.  

Following Emma Rothschild, I suggest that security should be understood as 

‘freedom from the prospect, and thus the fear, of personal violation’.8 Therefore, 

while individual liberty might be enjoyed today by someone who will be robbed 

tomorrow (and who knows that this is not an unlikely prospect), security cannot be.  

This is because the fear of prospective violation (the prospect of violation) turns 

necessarily into a present fear of that future harm.  If my purse or my person is 

insecure, knowing that it may be violated at some future moment makes me afraid 

today.  Security acts as a kind of miner’s canary for liberty, sensitive to rumblings of 

future dangers.9  

But in addition to its sensitivity to the future, security is distinguished by its real 

and inescapable vulnerability in the present.  When someone’s security is violated – 

that is, when some important interest of hers is violated, which may or may not be 

defined by a right – that is a real loss in the present regardless of what may be done to 

rectify or compensate for the situation.  If corrective justice can restore rights (and so 

the security of rights), it cannot so easily restore the security which rights were meant 

to provide, and which their violation wounds.  On both general liberal constitutional 

grounds, and utilitarian grounds, the security of the person in the present, and with the 

shadow it casts into the future, demand more protection than corrective justice can 

                                                                 
6 Translated in Micheline R. Ishay, The Human Rights Reader (Routledge, 1997), pp.138-9, at p.138. 
7 Reprinted in Ishay, The Human Rights Reader, pp.407-412, at p.408. 
8 Emma Rothschild, ‘The Quest for World Order,’ Daedalus 124,3 (1995), p.62.  
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retroactively provide. Protection of security therefore requires states to be forward-

looking and to engage in prevention and detection as well as punishment. Security, 

which is a goal of individuals both in the state of nature and in the political state, can 

be better obtained in the latter precisely because and insofar as the state is able 

legitimately to do more to ensure security than simply to punish infringements of it 

after the fact.  

Some caveats are in order. First is the point that freedom from fear does not 

protect me against all harms, or even against all fears.  The legitimate level and 

bounds of security must be determined in terms of other political values.  All systems 

of law will allow various categories of harm to take place unpunished (the Latin tag is 

damnum absque injuria, damage without legal injury and so without legal redress) – 

for example, in some legal systems, the harms I may cause you by economic 

competition with you, or those harms caused without harming-intention or negligence.  

So insofar as security is defined as the security of my rights, the principled limits on 

those what those rights are mean that violations of other aspects of my security may 

still befall me. Another way of putting this is that the security offered by the rule of 

law is not that of freedom from harm – harm may still befall us – but that of freedom 

from fear – we need not fear that should (punishable) harm befall us, it will go 

unpunished.  In a constitutional system, I need not fear someone who is above the law 

and so able to harm me in an actionable way with impunity – no one has access to that 

kind of harm to me.10  

                                                                                                                                                                                          
9 Coal miners use canary birds to test for the sufficiency of oxygen in the mineshaft; if the bird dies, it 
is an urgent sign that human safety is under threat.  
10 For purposes of this article I will focus on the harms which other individuals may do us, and not on 
the harms which the state itself may do us.  The distinction between the probability of harm, and the 
access to harm enjoyed by some individual or agency, I owe to Philip Pettit in discussion at the Beijing 
conference; I am grateful for the helpful comments made in discussion by many others present as well.  
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 The second caveat is that no provision of security can ever be perfect. We 

insure only against risks which we consider relevant, in a near possible world (no one 

has insurance against an invasion by Martians). And even the security enjoyed against 

relevant risks can only ever be probabilistic.  The security of a woman against rape is 

a matter of statistically measured threat which is unlikely ever to reduce to zero. 

Moreover, many state policies aimed at improving the security of most citizens may 

unintentionally damage the security of some; statistics are kept, for example, on the 

number of people killed by police vehicles speeding to the scene of a crime.  No 

individual can be sure that she will not fall into the category of innocent, unintended 

victim.  

This dramatises a gap between the claims of individual rights-bearers that their 

security be guaranteed, and virtually any policy which a state might adopt to try to 

make good on those guarantees. Two related problems for our conceptions of security 

and compensation follow from this gap.  The first, relating to security, is that many 

political philosophers and ordinary citizens (especially in the United States) believe 

that the assigning of rights is (or should be) tantamount to assigning claims to 

individuals that their rights be guaranteed.  But when citizens demand that the state 

fulfill these guarantees, the state will be put under enormous strain.  The likeliest 

outcome, and one often observed, is that states are forced in practice to adopt a kind 

of hierarchy of rights, ranking some as more important than others, in order to allow 

themselves to encroach on some of the ‘less basic’ ones in trying desperately to secure 

the foundational one.   An example is counter-terrorism situations in which states are 

often driven to try to protect the right to life of their citizens by trampling on the civil 
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liberties to speak, associate, publish or travel freely of citizens and, so far as in their 

power, of non-citizens.11  

The problem here is that ‘security’ becomes defined in terms of certain minimal 

rights or interests (eg the right to life), and this security is then seen to conflict with 

the security of  rights more generally for all individuals, or at least for a sub-category 

of suspected terrorists.   

The security of my most basic rights is made into an argument for taking away some 

of your rights generally, and some of my other (‘less basic’) rights as well.  But no 

such strategy can provide absolute guarantees even to a single right of a single 

individual. Even Salman Rushdie, recipient of unique attention and effort from the 

British state for the security of a private citizen, cannot be sure that his life will be 

preserved.  The attempt to guarantee rights by a reductionist strategy must fail. States 

cannot guarantee the security of the rights of each individual, however much they may 

try to do so (and if they try in an excessive way, they are doomed to fail).  

It is not possible here to consider the alternatives in counter-terrorism 

situations to such a state strategy, further than by saying that it should not be assumed 

that my security is always opposed to your liberty any more than we would now 

assume that my equality is always opposed to your liberty: in both cases more 

sophisticated conceptions help to dispel the appearance of inevitable conflict, though 

conflict may still arise.12   Instead we will conclude by considering the implications 

for compensation of the problem just discussed.  If states have the duty to take 

forward-looking action to protect individuals, and yet the aim to guarantee a minimal 

                                                                 
11 This problem, and the counter-terrorism example, were brought to my attention by Richard Tuck 
and, through her historical research on Northern Ireland, Laura Donohue; see now Laura K. Donohue, 
Counter-terrorist Law and Emergency Powers in the United Kingdom, 1922-2000 (Irish Academic, 
2000).    
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protection to individuals by such action must fail, do they then owe compensation 

themselves to individuals when other individuals violate (as the state has not 

prevented them from doing) their rights?  Consider again the example of deprivation 

of education. Arguably, the incommensurability of education with money, and the 

consequent impossibility of full compensation, implies the importance of the state’s 

assuming a duty to ensure that it is provided.13  But should the state thereby assume a 

duty to pay compensation if the parents fail to provide the education?  Does a state’s 

second-order duty to ensure provision of a duty owed by someone else (ex hypothesi, 

by the child’s parents) bring with it a duty to pay compensation?  Such a principle of 

state compensation, where the state has failed properly to regulate the actions of 

individuals, lies behind the current award in Britain of state compensation to 

indivduals harmed by the BSE livestock disease (compensation to farmers falls under 

somewhat different principles). Once the state takes on the responsibility of ensuring 

that others meet their obligations, it can find itself in the firing line of primary 

responsibility as well.  Our concern is with whether and to what extent this can be 

justified. 

We need first to distinguish this problem from one which is closely related: 

that where the state may seem to be liable for compensation not because of a failure in 

its preventative second-order duties, but because individuals simply are not able to 

meet the obligations to one another which they have incurred according to Steiner’s 

principle ii.The insurance market may simply not offer sufficient insurance to private 

individuals or agencies to cover the actionable harm to others which their operations 

                                                                                                                                                                                          
12 For an assertion of a fundamental tension between my security and your freedom of action, see 
Joseph William Singer, ‘The Legal Rights Debate in Analytical Jurisprudence from Bentham to 
Hohfeld’, 1982 Wisconsin Law Review 975.     
13 Compare the case of irreplaceable value in the case of an Old Master picture, where such value 
provides a reason not to insure it, as in the case of the Rubens ‘Adoration of the Magi’ in King’s 
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might incur. In this case the state in stepping in would act as a kind of insurer of last 

resort, taking the burden from individuals while still maintaining a principle of their 

liability to the measure of their capacity.14 Here the state acts not to ensure that others 

perform their duties but to insure as a last resort against their failure to do so.   

Our concern however is with whether making the state responsible for 

compensation where its second-order preventative duties have failed, would be an 

appropriate way to hold it to the performance of those duties.  This may seem 

plausible: while the attempt to guarantee rights will itself be imperfect, it is perfect in 

principle, and its failure in practice can seem rightly to generate claims for 

compensation from the state. But in fact the very imperfection inherent in any attempt 

to guarantee rights either by individual or by state action tells against it.  For the 

attempt to provide protection against the violation of rights should not be confused – 

as the rhetoric of rights discourse threatens to do – with the offer to give guarantees 

against that violation. The value of state efforts to ensure security lies in the fact that 

they will and can have only imperfect success (since attempts to make them perfect, 

while inevitably failing, will only lead to erosion of rights and liberties). So it is 

unreasonable to expect a guarantee for such protection.  

This conclusion has been drawn by some critics of the current operation of tort 

law in Britain and the United States.  Patrick Atiyah, for example, comments: ‘There 

is nothing absurd or unreasonable about setting up machinery to protect the public in 

various ways, while also refusing to compensate individuals who are injured or suffer 

                                                                                                                                                                                          
College Chapel.  The inability to insure makes forward-looking protection all the more, not less, 
important.  

14 On the state as helping to take the burden from the individual rights-violator, as an essential element 
of tort law, see David Howarth, ‘Three Forms of Responsibility: On the Relationship between Tort 
Law and the Welfare State’, Cambridge Law Journal  60, 2 (2001) 553-580, p.554 and passim.  
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losses when the machinery fails to work’.15 Civil law systems have developed a 

distinction between guarantee standards and instruction standards to meet the same 

problem: one can instruct state officials to aim at a certain standard, without thereby 

guaranteeing each member of the public that the standard will be met.  A further 

refinement is offered by Mark Bovens, who argues that while all constitutional rights 

will involve some element of guarantee in relation to the state’s role in respecting and 

ensuring rights, the state retains substantial policy freedom in choosing how to 

promote enjoyment of rights or (most relevant to our concerns) protect us from 

unlawful violations of our rights by other citizens.16  On this view it would be the 

policy freedom of the state in carrying out its preventative duties which would exempt 

it from compensation claims by individuals, on the grounds that the state has the 

discretion to choose how to do this (and so by implication to choose which faulty way 

of the all variously faulty ways to pursue).   

 The gravitational force of rights makes it difficult to sustain the distinction 

between the state’s protective duties, and the absence of rightful compensation claims 

by individuals on the grounds of them, in the popular mind and even in many legal 

minds.  It is nonetheless essential that this distinction be maintained, if states are to 

undertake the protective and preventative duties from which individual right-holders 

will benefit, without being crippled by impossible expectations of what those duties 

may be able to secure.  The rule of law must include preventative measures, going 

beyond merely formal mechanisms to enforce pre-existing individual rights. Yet in 

                                                                 
15 P.S. Atiyah, The Damages Lottery, (Hart, 1997), p.87. 
16 Mark Bovens, ‘Information Rights: Citizenship in the Information Society’, The Journal of Political 
Philosophy 10, 1 (2002) 1-25, p.21. Bovens there helpfully defines these four kinds of obligations that 
can stem from constitutional rights: ‘1. An obligation to respect: the government must respect the 
freedoms of the citizens and refrain from violating these. 2. An obligation to ensure: the government 
shall actively work to give direct and concrete substance to the rights of citizens. 3. An obligation to 
promote: the government has an obligation to foster the realization of these rights, for example, by 
means of long-term policy programs. 4. An obligation to protect: the government must protect citizens 
against unlawful violations of their constitutional rights by other citizens.’  
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undertaking such substantive provision, it must avoid making commitments which it 

cannot keep.   

 


